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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOLDBERG, Special Trial Judge: Respondent assessed

deficiencies in Federal incone tax of $10, 455 and $14, 700 for
2002 and 2003, respectively, against Steven M MDani e

(petitioner) and Danielle Azcona (intervenor) based on their
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joint Federal incone tax returns. Petitioner applied to the
I nternal Revenue Service (IRS) for relief fromjoint and severa
l[tability, commonly called innocent spouse relief. After
receiving no response and waiting the requisite period petitioner
filed a stand-al one petition with this Court.! After the
petition was filed and before trial respondent stipul ated that
petitioner is entitled to full innocent spouse relief under
section 6015(c).

The petition also included a claimfor abatenent of interest
under section 6404(e). Respondent noved to dism ss petitioner’s
i nterest abatenent request on the ground that the Court | acks
jurisdiction because petitioner had not applied for abatenent of
interest and the IRS had not issued a determ nation denying an
abatenent request. Petitioner replied that he did not oppose the
nmoti on, because respondent had stipulated that he owed no tax and
therefore he owed no interest.

Because i ntervenor appeared at the trial and opposed the
i nnocent spouse relief, the issues for decision are: (1) Wether
under section 6015(c) petitioner is entitled to relief fromjoint
and several liability for 2002 and 2003; and (2) whether we

shoul d grant respondent’s notion to dismss for |ack of

A stand-al one petition in this context neans that
petitioner requested relief fromjoint and several liability and
did not also request a redeterm nation of the deficiencies.
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jurisdiction regarding petitioner’s section 6404(e) interest
abat enent request.

Unl ess otherwi se indicated all section references are to the
I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure. Al anounts are rounded
to the nearest dollar.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
I ndi ana at the tine he filed his petition.

After graduating from high school in 1990 petitioner
attended vocational school and worked at several jobs. Around
1993 petitioner net intervenor, the sister of a friend, while
intervenor was a student at Indiana University (1.U.).
Petitioner and intervenor lived together for 7 of the next 9
years. In 1994 he began working for United States Steel Corp.
(U S Steel) at its mll in Gary, Indiana. As of trial he
continued to work for U S. Steel as an ironworker, specifically
as a safety representati ve.

I ntervenor graduated fromIl.U wth dual majors in business
and conputer science. In 2000 she began working for Small
Busi ness Transportation, Inc. (SBT). Intervenor quickly noved

into sales and was a full-tine sales representative during the 2
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years in issue. SBT is an independent third-party |ogistics
servi ce provi der whose principal business is buying cargo space
in bulk fromregional, national, and international transportation
carriers and reselling the space to snall and nmedi um si zed
busi nesses that ship goods infrequently or in limted quantities.

Petitioner and intervenor married on October 6, 2001, in
I ndiana. The marriage qui ckly experienced problens and
ultimately was short lived. Intervenor left the marital honme in
| ndi ana and noved with her furniture to Florida in May 2002.
Petitioner filed for divorce, but the couple reconciled; and
i ntervenor noved back with himin Septenber 2002. The
reconciliation did not |ast, and petitioner noved out for good in
January or February 2004. Intervenor filed for a no-fault
di vorce, which petitioner did not contest. After Indiana s
statutory 6-nonth waiting period had passed, the divorce becane
final in August or Septenber 2004. Petitioner and intervenor had
no children.

During the first 6 nmonths of their marriage they tried to
mai ntain a joint checking account, but disputes ensued; and for
the rest of the marriage they maintai ned separate checking and
savi ngs accounts at separate banks. They had their paychecks
deposited directly into their separate accounts. They al so
mai nt ai ned separate credit cards and i ndependently paid their own

credit card bills.
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From an i nheritance he had received about 15 or 20 years
earlier fromhis grandnother petitioner provided either $70, 000
or $100,000 to purchase the ot and to begin construction on
their hone. He also used the proceeds froma bank construction
| oan to conplete the construction. Petitioner built nost of the
home hinmself. Intervenor contributed about $25, 000 toward
furniture. The couple finished the basenent and added a deck to
t he back of the house. The record does not clarify petitioner’s
and intervenor’s testinonial disagreenent as to whether
intervenor paid all the nonthly nortgage paynents of $1, 301 or
t hey evenly divided the nonthly paynents.

They ate out for many of their neals, and, depending on the
timng of their paydays, one or the other would pay the check.
Simlarly, they shopped and paid for groceries separately.

In 2003 petitioner | eased and nade the paynents of $400 a
nonth on a Dodge Ramtruck worth $35,000. Petitioner also
financed the purchase of a custom Titan notorcycle worth $28, 000.
| nt ervenor hel ped on the downpaynent, but petitioner nade the
mont hl y paynments. Additionally, petitioner financed a four-wheel
ATV worth $10, 000 on which intervenor helped with the nonthly
paynents. Petitioner paid for the insurance on all of his
vehicles. Intervenor simlarly | eased, made the nonthly | ease
paynments on, and paid for the insurance on a vehicle which she

used for her work with SBT and for her own recreation vehicl e.
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For the years in issue petitioner received Forms W2, Wge
and Tax Statenent, fromU S. Steel reporting $47,277 and $51, 999
in wages for 2002 and 2003, respectively.

| ntervenor, on the other hand, received distinct Forms W2
and Fornms 1099-M SC, M scel | aneous | ncone, from SBT reporting
wages of $25,117 and $35,526 for 2002 and 2003, respectively, and
i ndependent contractor paynments to her of $50,831 and $65, 939 for
2002 and 2003, respectively. SBT' s purpose in issuing separate
forms was to nmake it easier for intervenor to report her business
expenses related to her sales activity. During a subsequent IRS
exam nation the revenue agent considered the issue of
i ntervenor’s independent contractor versus enpl oyee status but
deci ded not to pursue the matter because “the tax effect was not
substantial.” In 2003 intervenor also started from her hone her
own transportation | ogistics conpany call ed Maxi num Logi sti cs.

Petitioner had no involvenent in intervenor’s businesses.
He did attend one SBT-rel ated business trip with her to Las
Vegas. Except for an SBT-sponsored social dinner on the first
eveni ng, petitioner did not attend any of the business neetings
or conpany functions. He nmet sone friends and spent the days
with them or ganbled or relaxed by the pool while intervenor was
conducting business. SBT did not require petitioner to attend
the business trip, and petitioner paid for his own airplane

ti cket and neal s.
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Despite the separations and the marital difficulties, the
couple filed joint Federal inconme tax returns for 2002 and 2003.
At the suggestion of a relative of intervenor they went to Doris
Tax Service in Kouts, Indiana, for help in preparing their
returns for both years. The tax preparer worked in an office
converted from her garage.

We take judicial notice that on Novenber 14, 2008, the U S
District Court for the Northern District of Indiana in United

States v. Stowers, docket No. 07-CR-00173 sentenced Doris Stowers

of Doris Tax Service in Kouts, Indiana, to inprisonnment for up to
24 nonths for one count of “assisting in the preparation of a
false United States individual inconme tax return in violation of
Title 26, United States Code, Section 7206(2).” The indictnent
shows that for years 2002 and 2003 (the years at issue here) Ms.
Stowers willfully advised clients to claimfalse deductions on
their Federal income tax returns for charitable contributions,
educational credits and expenses, nedical expenses, m scell aneous
expenses, and job expenses.

In regard to their returns for 2002 and 2003 intervenor and
petitioner both attended the annual neetings with the tax
preparer, but each net separately with the preparer and presented
his or her own forns and expense receipts while the other sat on
a couch nearby readi ng magazi nes. Petitioner spent about 10 to

15 m nutes each year with the preparer while intervenor annually
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spent about an hour. For 2003 they al so brought petitioner’s
not her, who conversed with petitioner while intervenor discussed
her expenses with the preparer.

| ntervenor deducted a total of $34,408 and $48,781 in
busi ness expenses on Schedules C, Profit or Loss From Busi ness,
for 2002 and 2003, respectively, pertaining to her business
activities. The categories of expenses that nmade up these
anounts were car and truck expenses, neals and entertai nnent,
repairs and mai ntenance, travel, and other business expenses.

Additionally, in both years their joint Federal incone tax
returns reflected deductions on Schedule A Item zed Deducti ons,
for State and | ocal inconme taxes, real estate taxes, nortgage
i nterest, noncash and cash charitable contributions, and
m scel | aneous expenses.

The tax preparer electronically filed the couple’ s returns
and arranged for direct deposit of the refunds into intervenor’s
personal bank account. The refund for 2002 was $1, 064, and the
refund for 2003 was $1,072.

In May 2005 after the couple had divorced, the IRS selected
their joint 2002 and 2003 Federal inconme tax returns for audit.
Petitioner and intervenor attended the audits separately.

The revenue agent nade di sall owances to three categories of
deductions on the 2002 and 2003 returns. The first category was

i ntervenor’s business expenses. At the audit intevenor was able
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to produce only a few receipts for her 2002 busi ness expenses and
none for 2003. Respondent disallowed $19, 153 or 56 percent of
i ntervenor’s busi ness expense deductions for 2002. Because
i ntervenor | acked docunentation for her business expense
deductions for 2003, the revenue agent | ooked to 2002 to
determ ne an estimate. The busi ness expenses that the revenue
agent allowed for 2002 anounted to 30 percent of intervenor’s
2002 total business receipts. As a result the revenue agent
all owed the sane 30 percent for 2003, resulting in a disallowance
of $28,999 or 59 percent of intervenor’s 2003 busi ness expense
deducti ons.

The second set of disall owances was to the noncash and cash
charitable contributions. Wth regard to the noncash charitable
contributions intervenor had donated itens to Goodw | |.
| nt ervenor deducted $4,537 and $3, 267 in noncash charitable
contributions for 2002 and 2003. On the basis of intervenor’s
substanti ati on respondent disall owed $603 and $777 for 2002 and
2003, respectively.

Regardi ng the cash charitable contributions, for 2002
respondent allowed only $10 of the $6,585 deduction, and for 2003
respondent allowed only $50 of the $7,585 deduction. The
record’ s only discussion of the cash contributions was the

revenue agent’s adjustnent report, which stated that for



- 10 -
contributions “the anpbunts clainmed on the return were overstated
and have been all owed as adequately verified.”

Third, the revenue agent disallowed m scel |l aneous item zed
deductions totaling $4,350 for 2002 and $8, 068 for 2003. The
record does not identify the expenses for which these disall owed
deductions were clained. However, none of the anpunts that
petitioner clainmed as m scell aneous item zed deductions for union
dues and speci alized work clothing was disal |l owed.

I nt ervenor conceded the exam nation changes that the revenue
agent proposed and agreed to an i medi ate assessnent of the
Federal income tax deficiencies of $10,455 and $14, 700 for 2002
and 2003, respectively. Respondent therefore did not issue her a
noti ce of deficiency.

Conversely, petitioner contested the exam nation changes.
After the audit petitioner filed a Form 8857, Request for
| nnocent Spouse Relief, dated Novenmber 3, 2005, seeking relief
fromjoint and several liability for 2002 and 2003 under section
6015(c).

The I RS sent a notice of deficiency dated January 11, 2006,
to petitioner determ ning the above-nentioned incone tax
defici encies of $10, 455 and $14, 700 for 2002 and 2003,
respectively, arising fromthe same disall owances that the

revenue agent proposed. Petitioner did not petition the Court
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for a redeterm nation of the deficiencies; consequently,
respondent assessed them

On Decenber 4, 2006, after waiting 13 nonths and still not
receiving a response fromthe IRS to his application for innocent
spouse relief, petitioner filed a stand-alone petition with this
Court for relief fromjoint and several liability under section
6015(c). As noted above petitioner also included requests in the
petition for abatenent of interest for 2002 and 2003 under
section 6404(e). Respondent notified intervenor of petitioner’s
requests for relief, and intervenor filed a notice of
intervention on June 15, 2007.

The Court set a trial date for the trial session commencing
February 28, 2008, in Chicago, Illinois. In the interim
petitioner and his attorney discussed the request for relief with
respondent. Intervenor simlarly engaged in correspondence and
t el ephone conversations with respondent indicating that she
opposed relief. On January 9, 2008, about 7 weeks before trial,
respondent entered into a settlenent agreenent with petitioner in
the formof a brief stipulation of settled issues conceding that
“no incone tax is due frompetitioner after application of
I nt ernal Revenue Code [section] 6015(c).”

Wen the case was called fromthe cal endar, respondent and
petitioner’s attorney appeared, as did intervenor. However, on

advice of his attorney petitioner did not appear. The Court
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began the trial receiving intervenor’s testinony and permtting
Cross-exam nati on.

The Court continued the trial the next day to allow
petitioner to be heard; but because the nother of petitioner’s
attorney died overnight, the attorney could not appear. The
Court set the case for further trial via video conference at a
speci al session on May 28, 2008, commencing at 10 a.m eastern
time in the electronic courtroomconnected to the Tax Court
bui l di ng i n Washi ngton, D.C.

When the case was called at 10 a.m on May 28, 2008,
respondent’s counsel, petitioner, and his attorney appeared via
the live video conference from Chi cago; however, intervenor did
not appear. The Court heard petitioner’s testinony and, since
intervenor did not appear, closed the record. Intervenor
appeared later at the video conferencing site in Chicago claimng
that she had erroneously thought that the trial was to begin at
10 a.m central tine. Intervenor did not nove to reopen the
record.

As noted above respondent then noved to dism ss petitioner’s
section 6404(e) interest abatenent requests for 2002 and 2003 for
| ack of jurisdiction. Petitioner replied but did not oppose the
noti on because of the stipulation granting relief. The Court

took the notion under advi senent.
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Juri sdiction

Usual Iy our jurisdiction in an innocent spouse case is
founded on a notice of determ nation denying a requesting
spouse’s application for relief. Sec. 6015(e)(1)(A(i)(l). In
this case, even though petitioner never received a notice of
determ nation we have jurisdiction under section
6015(e) (1) (A (i) (11) because petitioner filed his petition nore
than 6 nonths after applying to the IRS for section 6015 relief.

1. Burden of Proof

The spouse requesting relief nornmally bears the burden of

proof in section 6015 cases. Rule 142(a); At v. Conmm ssioner,

119 T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Cr.
2004). However, section 6015(c) specifically provides that the
Secretary bears the burden of proving that a spouse el ecting
relief had actual know edge at the tinme of signing the return of
any itemgiving rise to the deficiency in joint tax. King v.

Conmm ssioner, 116 T.C 198, 204 (2001); sec. 1.6015-3(c)(2),

| ncome Tax Regs.

At both parts of the trial respondent conducted m ni mal
cross-exam nation and presented no evidence to show t hat
petitioner had actual know edge of the facts underlying the

di sal | oned deductions. Petitioner disclainmed any actual
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know edge of the facts that caused those deductions to be
di sal | oned.

I nt ervenor has stepped forward to oppose the section 6015
relief which respondent had stipulated. In a simlar section
6015(c) case where an intervenor appeared to oppose stipul ated
relief we weighed the evidence by using the preponderance of the

evi dence standard. See Stergi os v. Conm ssioner, T.C. Mno.

2009-15. Simlarly, we wll inquire whether actual know edge has
been established by a preponderance of the evidence.

[11. St andard of Revi ew

| ntervenor was not a party to the stipulation. Furthernore,
section 6015(e)(4) provides the nonel ecting spouse a right to be

heard in judicial proceedings. Corson v. Conm ssioner, 114 T.C.

354, 365 (2000). Additionally, “we have always applied a de novo

scope and standard of review in determ ning whether relief is

warr ant ed under subsections (b) and (c) of section 6015.” Porter
v. Comm ssioner, 132 T.C. __, __ (2009) (slip op. at 11). For
the foregoing reasons we will review the record de novo.

| V. Overview of Statutory Relief FromJoint and Sever al
Liability

When a husband and wife file a joint return their liability
is normally joint and several with respect to any tax they show
on the return and to any tax the Conm ssioner finds to be ow ng.
Sec. 6013(d)(3). However, section 6015 provides three avenues of

relief fromjoint and several liability: (1) Section 6015(b)
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permts relief if the requesting spouse establishes that in
signing the return he “did not know, and had no reason to know
of the itens that caused the understatenent of tax; (2) section
6015(c) allows a separated or divorced spouse to request an
allocation of liability if the requesting spouse did not have
“actual know edge” of the itens giving rise to the understatenent
of tax; and (3) section 6015(f) allows the IRS or the Court to
confer equitable relief depending on the particular facts and
circunstances but only in situations where relief under section

6015(b) and (c) is not available. See King v. Conm ssioner, 115

T.C. 118, 121 (2000).

V. Two Prerequisites for Relief Under Section 6015(c)

Section 6015(c) is the avenue of relief that petitioner
chose and as di scussed belowis the one that best fits his
situation. Under section 6015(c) the requesting spouse elects to
be treated as if he had filed a separate return, thereby limting
his tax liability to that portion of the deficiency properly

all ocable to him Rowe v. Conmi ssioner, T.C. Menob. 2001-325.

To be eligible for relief under section 6015(c) the el ecting
spouse nust satisfy the following two pertinent conditions as of
the time of the election. First, he nmust no |l onger be married
to, nmust be legally separated from or nust have lived for the
entirety of the preceding 12-nonth period in a different

househol d fromthe individual with whomhe filed the joint
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return. Sec. 6015(c)(3)(A). Second, he nust have nmade the
el ection no |later than 2 years after the date on which the
collection activity began. Sec. 6015(c)(3)(B)

Petitioner satisfies these two conditions. The divorce was
finalized in August or Septenber 2004. Thus he was no | onger
married to intervenor on Novenber 3, 2005, the date on which he
filed Form 8857 applying for relief. Likew se, respondent had
not commenced col |l ection activity by Novenber 3, 2005, the date
when petitioner had applied for relief. Consequently,
petitioner’s election was tinely, and he has satisfied those two
pertinent conditions.

VI. Applicable Law

Section 6015(c) permts an individual to elect to limt the
ltability arising froma joint Federal inconme tax deficiency to
the portion of the deficiency that is properly allocable to the

el ecting individual under section 6015(d). Estate of Capehart v.

Comm ssioner, 125 T.C 211, 214 (2005); Barnes v. Conm Ssioner,

T.C. Meno. 2004-266; sec. 1.6015-3(a), Incone Tax Regs. However,
the relief is not available to the extent “the Secretary
denonstrates that an individual making an el ection under this
subsection had actual know edge, at the time such individual
signed the return, of any itemgiving rise to a deficiency (or

portion thereof)”. Sec. 6015(c)(3)(C).
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W interpret the actual know edge requirenent of section
6015(c) at issue here nore narrowmy than the “reason to know

standard of section 6015(b) or (f). See Porter v. Comm ssioner,

supra at __ (slip op. at 14-15) (discussing the reason to know
standard). A Senate conmmttee report acconpanying the 1998
enact nent of section 6015 highlights the distinction, stating
that “actual know edge nust be established by the evidence and
shall not be inferred based on indications that the el ecting
spouse had a reason to know.” See S. Rept. 105-174, at 59 (1998)
1998-3 C.B. 537, 595.

Qur jurisprudence holds that the requesting spouse nust have
nmore than nere “know edge that the [inproper] deduction appears

on the return”. King v. Conm ssioner, 116 T.C. at 205. | nst ead

the requesti ng spouse nust have “actual know edge of the factual
ci rcunstances which nmade the itemunal |l owabl e as a deduction.”
Id. at 204; sec. 1.6015-3(c)(2)(i)(B)(1), Incone Tax Regs. (“In
t he case of an erroneous deduction or credit, know edge of the

i tem nmeans knowl edge of the facts that nmade the item not

al l owabl e as a deduction or credit.”).

VIl. Application of the Law to the Facts

Petitioner contends he is entitled to full relief fromthe
i ncone tax deficiencies for 2002 and 2003 because all of the

di sal | oned deductions are allocable to intervenor. W agree.
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I ntervenor had a col |l ege education with dual majors, and she
has a successful career in business. She received a portion of
her earnings as wages and the remai nder as paynents to her as an
i ndependent contractor. This arrangenent allowed her to claima
portion of her business expenses on Schedule C rather than
Schedule A. Intervenor found the tax preparer. She spent a
significantly greater anount of tinme with the preparer.
| mportantly, the refunds for 2002 and 2003 were deposited
directly into intervenor’s separate bank account.

I ntervenor’ s busi ness expenses were overstated. When asked
at trial about the disall owances, intervenor acknow edged t hat
the tax preparer had provided m sl eading advice. Intervenor also
acknow edged that she had been waiting for the “shoe to fall”
because she had heard that other clients of Doris Tax Service had
al so received letters fromthe IRS. Further, when the revenue
agent proposed the adjustnents, intervenor quickly acquiesced.

I ntervenor’s argunents mss the main point. Under section
6015(c) the question is whether petitioner had actual know edge
of the facts underlying the disall owed deductions. |nstead
i ntervenor contends that petitioner nust have known from | oan
applications, fromthe annual sessions with the tax preparer, and
fromreview ng the returns before signing them how much i nconme
i ntervenor earned. The deficiencies did not result fromomtted

i nconme but fromdi sal |l owed deducti ons.
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I ntervenor’s other argunents are simlarly msplaced. She
contends that petitioner’s lifestyle benefited from her higher
earnings. She enphasi zes that petitioner is also smart, and she
contends that by signing the joint returns petitioner know ngly
and freely accepted joint and several liability and accordingly,
in the interests of justice and fairness, should live up to his
responsibilities. These contentions are not probative of actual
know edge for purposes of section 6015(c)(3)(C

At trial petitioner’s testinony was credible,
straightforward, and without guile. Petitioner did not have a
| evel of financial acumen conparable to intervenor’s. He worked
in blue collar jobs, and his formal education ended after high
school

Petitioner fromthe outset vehenently denied that at the
time of signing the returns he had know edge of the facts that
resulted in respondent’s disall owance of deductions that
intervenor had clained. He incurred the expense of hiring an
attorney to contest the disall owance whereas intervenor did not
hire a | awer. Mreover, the revenue agent did not adjust
petitioner’s work expenses and did not attribute any of the
di sal |l owance of expenses to petitioner. Likew se, respondent in
preparation of this case for trial reviewed the evidence and

stipulated that petitioner was entitled to full relief.
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We now address in turn the three specific sets of disallowed
deducti ons.

A. Di sal | owed Schedul e C Busi ness Expenses

We find credible petitioner’s characterization of his and
intervenor’s financial arrangenents. Petitioner was busy at his
job as an ironworker while also building the house. He did not
participate in intervenor’s business, did not see her bank
account statenents, did not sign her checks, and did not review
her records. Petitioner and intervenor primarily financed, nade
the nonthly paynents on, and insured their own vehicles
separately. Their marriage was rocky and short lived. W
believe intervenor was not |likely to have divulged the details of
her business, nor is it probable that petitioner would have had
much interest in the specifics.

As stated in King v. Conmni ssioner, 116 T.C. at 204, the

i nqui ry under section 6015(c) is whether petitioner “had actual
know edge of the factual circunstances which made the item
unal | onabl e as a deduction.” No evidence establishes that
petitioner had actual know edge of the facts causi ng respondent
to disallow intervenor’s business expense deductions. As a
result petitioner is entitled to relief fromjoint and several
[itability with respect to intervenor’s disallowed business

expense deducti ons.
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B. Di sal | owed Deductions for Contributions

1. Noncash Contri buti ons

A simlar result applies wwth respect to the noncash
charitabl e contributions. Respondent disallowed $603 and $777 of
t he $4,537 and $3, 267 total deductions that intervenor clained
for noncash charitable contributions in 2002 and 2003,
respectively.

O her than his general awareness that intervenor donated
itens to Goodwi I, we believe petitioner did not have precise
i nformati on regardi ng the circunstances of intervenor’s
deductions or the specifics of her valuations or the adequacy of
her substantiation. W find that petitioner |acked actual
know edge respecting the disall owed noncash charitable
contribution deductions and is entitled to section 6015(c) relief
with regard to the portion of the deficiencies attributed to him

2. Cash Contri buti ons

Respondent allowed only $10 and $50 of the $6,585 and $7, 585
item zed deductions for cash charitable contributions for 2002
and 2003, respectively. The revenue agent’s adjustnment report
stated that the contributions “clainmed on the return were
overstated and have been all owed as adequately verified.” No
evi dence establishes petitioner’s actual know edge with respect
to these itens. W believe petitioner’s statenent that

charitable contributions were intervenor’s responsibility. He is
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entitled to innocent spouse relief wth respect to the disall owed
cash charitable contribution deducti ons.

C. Di sal | owance of Additional M scell aneous ltem zed
Deducti ons

The revenue agent disallowed $4, 350 and $8, 068 for 2002 and
2003, respectively, of the m scellaneous item zed deducti ons.
The revenue agent did not adjust petitioner’s separate
m scel | aneous item zed deductions of $1,104 and $1, 144 for 2002
and 2003, respectively, pertaining to union dues and specialized
work clothing. Although intervenor asserted in passing that at
| east sonme of the disallowed deductions were for petitioner’s
schooling, she did not corroborate her statement; and petitioner
credibly denied it. Mreover, the revenue agent’s exam nation
report did not nmention schooling or indicate that any of the
di sal | oned m scel | aneous expenses were attributable to
petitioner. Simlarly, respondent stipulated that petitioner was
not responsi ble for any portion of the unpaid liability.

In the end the | ack of any evidence establishing
petitioner’s actual know edge of the facts which nade the
m scel | aneous item zed deductions unall owabl e i s decisive.
Consequently, petitioner is entitled to innocent spouse relief

with respect to them
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VI, Respondent’s Motion To Dismiss Petitioner’'s |Interest
Abat ement  Request

This Court has jurisdiction to review a section 6404(e)
i nterest abatenent request only when the Comm ssioner has nail ed

a final determ nation not to abate interest. Bour eki s v.

Comm ssioner, 110 T.C 20, 26 (1998); see also Rule 280(b).

Because petitioner did not request an abatenment of interest from
respondent and respondent did not issue a determ nation denying
an abatenent request, we lack jurisdiction to review the matter.
We note that petitioner’s request for abatenment is noot because
of our grant of section 6015(c) relief. Accordingly, we wll
grant respondent’s notion to dism ss petitioner’s section 6404(e)
i nterest abatenent request for lack of jurisdiction.

To reflect our disposition of the issues,

An appropriate order will be

i ssued granting respondent’s

nmotion, and decision will be

entered for petitioner.




